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ADMINISTRATIVE INSTRUCTION 
MoJ No. __/2017

ON THE MANNER AND PROCEDURE OF SELLING SEQUESTRATED MOVABLE ASSETS 
ADMINISTRATIVNO UPUTSTVO MP BR._/2017 O NAČINU I POSTUPKU PRODAJE ZAPLENJENE POKRETNE IMOVINE 

Pursuant to Article 27, paragraph 8 of the Law No. 05/L-049 on the Management of Sequestrated and Confiscated Assets

	(Official Gazette of the Republic of Kosovo/No. 12/14 April 2016), Article 8, subparagraph 1.4 of the Regulation No. 02/2011 on the Areas of Administrative Responsibility of the Office of the Prime Minister and Ministries, and Article 38, paragraph 6 of the Regulation No. 02/2011 of Rules and Procedure of the Government (OG No. 15, 12.09.2011) issues the following:

ADMINISTRATIVE INSTRUCTION

MoJ No. __/2017 ON THE MANNER AND PROCEDURE OF SELLING SEQUESTRATED MOVABLE ASSETS  
Article 1

Purpose and Scope 

This administrative instruction defines the manner of selling sequestrated movable assets based on a standard operating procedure.  

Article 2

Definitions 

1. Terms used in this Administrative Instruction shall have the following meaning:
1.1 “Appraised value” shall mean the initial value given to the asset, either according to tariffs, proper publications, best appraisal based on available information. 

1.2 “Market value” shall mean the value of an asset in a market where the buyer and the seller are ready to buy and sell. 

1.3   “public auction” shall mean selling the asset via a public announcement published previously by the Agency;

Article 3 

Registration of assets 
In accordance with the internal rules, the Agency for the Management of the Sequestrated and Confiscated Assets, hereinafter the Agency shall maintain and place the register of all assets under its management into a centralized computer system, hereinafter the database.

Article 4

Notification
1. In accordance with its internal rules, the Agency has the obligation to register the notifications of all issues reported by the court or the competent authority to the agency.

2. In accordance with internal rules, the Agency shall, upon the first notification, register into the database all necessary standard procedure information. 

Article 5

Assuming the asset and reception 

1. In accordance with the time limit defined in the law, the Agency shall, under mutual agreement, assume responsibility over the asset, whereby a minute for the reception of the asset is drafted which shall be signed by the representative of the Agency receiving the asset and the responsible person that delivers such asset.

2. While assuming the asset, the agency shall, in the minutes foreseen under paragraph 1 of this Article, describe the situation of the asset, and formally assume custody over it. 

3. For the purpose of this Article, the description of this asset may, inter alia, include taking pictures, or recording with a camera that has a digital time stamp.  

Article 6

Appraised value

1. All assets under the management of the Agency shall be assigned a value. This is important for conducting a maintenance cost assessment compared to the value of the asset. 

2. Appraised value may need to be reviewed annually, or upon request by the prosecutor, the Court or the General Director of the Agency, for reporting purposes. 

Article 7

Market value 

1. Market value shall be defined as the value of asset in a certain market in which both buyers and sellers are ready to buy and sell. This value may significantly vary when compared to the initial value assigned to the asset due to lapse of time, deterioration of asset condition and other market effects. 

Article 8 

Perishable goods 

1. In case of perishable assets, the Agency shall, in agreement or upon a Decision of the Court or any other competent body, arrange the immediate removal of assets by selling or disposal. Exceptionally from this, in accordance with Article 18, paragraph 2 and 7 of the Law, and Article 9 of this Administrative Instruction, this may be done so that the cost of managing the assets is not higher than its value, and/or to ensure public health and security. 

2. In cases when immediate removal of perishable goods is not possible, or when there are delays in rendering a decision, the Agency shall make all reasonable efforts to preserve the asset until such asset can be disposed. When possible, this may require agreement for preserving in cooling conditions (refrigerator), be that in a warehouse or any other suitable location. 

Article 9

Special procedures for selling 

1. In cases when there is no possibility of arranging a complete public auction, or there is a risk of assets’ value depreciation because of its features, or there is a risk to health and safety of animals/livestock, or persons handling them, or others that may be in contact with such animal/livestock, the Agency shall conduct a special procedure for selling the assets. 

2. Application of special procedures for selling shall be authorized in writing by the Director General of the Agency, or a person assigned by him/her. 

3. Special procedures for selling shall be transparent and include, inter alia, the following:

3.1 reason for applying special selling procedures and consequences should those not be applied. 

3.2 a minimum price for the asset/assets to be sold pursuant to the market price and a reduced price which takes into consideration the difficult nature of the sale, which could be maximum at 50%; and

4.  Rules should allow the agency to present biding auctions, and the same to be rapidly assessed by the Sale Commission. 

5. In all other aspects, the sale shall be done similar to a public auction, and will be as practical as possible, considering the short time limits. If possible, the sale shall be done at the place where the asset is placed. 
Article 10

Sale of sequestrated movable assets 

1. Sequestrated movable assets shall be sold after a decision for selling has been rendered by the Court, and following the assessment by the Agency’s assessment commission. 

2. The Assessment Commission shall verify the content, quantity, quality and determine the market value of assets specified in the list prepared by the Agency, and shall verify if the assets fulfil the conditions for selling. Therefore, the difficult nature of the sale should be taken into consideration, and that a warranty cannot be provided. The assets shall be presented in their existing conditions. 

3. After the assessment of the asset by the Assessment Commission, the sale sector shall prepare to apply the public auctions procedures and shall:

3.1 distribute the documents required for selling the asset/assets to the public auction participants 

3.2 assess bids on a public auction pursuant to the set procedures:

3.3 select the winner of the auction in accordance with the procedures of the auction

3.4 the winner of the auction shall sign the minutes compiled by the members of the Commission;

4. The commission shall prepare the minutes on the outcome of the auction process, including data on bidders, information on the asset, the initial price, and the offered price, the price of sale and name of the buyer of the asset, in accordance with standard auction procedures. 

5. The agency shall provide the documentation that has to be filled upon selling of the asset with the selling price and the details about the purchaser. 
4. Proceeds from the sale of sequestrated assets shall be transferred to the bank account of the Agency in the Central Bank of Kosovo, until a final decision by the court has been rendered. 
Article 11 

Public Auction Procedures 

1. Relevant sale sector performs all sales in accordance with relevant applicable legislation. 

2. Sale from paragraph 1 (one) is conducted by the relevant sale sector or by using the services of a specialized company for public auctions. In both cases, the assets to be sold, shall be published up to seven days prior to the public auction, at least in a local daily newspaper and in the website of the Agency, along with a list of items up for selling. 

3. The notices for the sale of assets shall include: 

3.1 guidelines on the sale and purchase process for buyers, including the place, time and other relevant information such as inspection arrangements and schedules prior to the public auction; 

3.2 type, quantity and condition of assets, including the notification that the asset is sold “As it is” without any warranty. 

3.3 value, deposit requirement; 

3.4 conditions and manner of payment;

4. Agency’s employees and their close family members, and officials who are related to the sequestration or confiscation procedures are banned from biding in a public auction. Officials who fail to adhere to this rule shall be subjected to disciplinary proceedings and the purchase shall be made invalid. 

5. For the purpose of selling sequestrated movable property, the General Director of the Agency shall establish a Sale Commission, which shall be present at the auction to make sure that all procedures are adhered properly.  

 6. The sale sector shall enable the public to view and have access to the assets before the day of the auction. 

7. The agency shall make sure to provide proper security during the asset review, as well as during the day of the auction. 

8. Assets for sale shall be available for inspection by bidders. 

9. In case of public auctions organized by the Agency, the participants of the auction shall be requested to deposit 10% of the asset’s initial price prior to the commencement of the public auction. This deposit shall be kept by the Agency. 

10. The first public auction shall be held only if there are at least 3 (three) bidders. Should the first public auction fail, a second public auction shall be scheduled, which will be held only if there are at least 2 (two) bidders. 

11. Assets listed to be sold shall not be sold under their estimated price. If in the first auction, the estimated price is not achieved, the Agency shall plan a new public auction in which assets can be sold under the estimated price, but not under the estimated value reduced for one-forth (25%) of the estimated value.

12. Should assets fail to be sold even after the second auction, the commission may, with the permission of the Director General of the Agency, call for written bids via public announcements, and sell the assets to the highest bidder. 

13. The purchaser shall pay the full price within 5 (five) days following the successful bidding, and shall receive the asset within 10 (ten) days. Unless previously agreed otherwise with the Agency, the failure to obtain the asset within the time limit may result in storage obligations. 

14. A successful bidder shall acquire ownership over the asset only after the proof of payment has been received by the Agency. 

15. If the buyer fails to pay within the time limit, paragraph 13 of this Article, he/she shall lose its deposit under paragraph 9 of this Article, and the asset shall be given to the person who had the second highest price in the auction. The deposit shall be registered as an extraordinary income to the Budget of the Republic of Kosovo. 

16. The minutes of the auction shall contain the details of the initial price, the bidder, price of sale and data on the buyer. 

17. Within 2 (two) days following the sale of assets, the Agency is obliged to publish the minutes from paragraph 16 of this Article at the Announcements Table and keep it posted there for at least 3 (three) days following the day of its publishing, during which period public auction participants may submit their remarks, which will be reviewed by the relevant Complaints Commission. 

18. In case of complaints, the same shall be reviewed by the Complaints Commission within 5 (five) days following the day in which the complaints were received. 

19. The buyer shall be issued a sale contract following the full payment of the price of the sequestrated movable asset. 

20. All natural and legal persons shall have the right of participating in an auction, in closed bids, whereby potential buyers will have to provide the following documentation: Legal persons should provide the Business Registration Certificate, whereas natural persons should provide a copy of the ID. 

Article 12

Entry into force 

This Administrative Instruction shall enter into force seven (7) days following its signing by the Minister of Justice.

Dhurata Hoxha

__________________

Minister of the Ministry of Justice


	Ministar Ministarstva Pravde

U skladu sa članom 27, stav 8, Zakona br. 05/L-049 o upravljanju zaplenjenom i konfiskovanom imovinom (Službeni list Republike Kosova Br. 12/14 april 2016), članom 8, tačka 1.4 Uredbe Br. 02/2011 o oblastima administrativne odgovornosti Kancelarije premijera i ministarstava, kao i članom 38, stav 6. Pravilnika o radu Vlade Br. 09/2011 (SL Br. 15, 12.09.2011), izdaje: 

ADMINISTRATIVNO UPUTSTVO MP BR._/2017 O NAČINU I POSTUPKU PRODAJE ZAPLENJENE POKRETNE IMOVINE

Član 1

Cilj i delokrug

Ovo administrativno uputstvo utvrđuje način prodaje zaplenjene pokretne imovine na osnovu standardne operativne procedure. 

Član 2

 Definicije 

1. Upotrebljeni izrazi u ovom administrativnom uputstvu imaju značenje kao u nastavku:
1.1 „procenjena vrednost“ označava početnu vrednost koja je određena imovini bilo od tarife ili od odgovarajućih publikacija, ili od najbolje procene prema raspoloživim informacijama;

1.2 „tržišna vrednost“ označava vrednost imovine u jednom određenom tržištu u kojem su prodavci i kupci spremni da prodaju i kupuju;

1.3  „javna aukcija“ označava prodaju imovine putem prethodno objavljivanog javnog oglasa od strane Agencije;  

Član 3

Registracija imovine

U skladu sa unutrašnjim pravilima Agencija za upravljanje zaplenjenom i konfiskovanom imovinom, u daljem tekstu Agencija, uvešće u sistem i održavaće registar svih preuzetih imovina pod svojom odgovornošću u jednom centralizovanom kompjuterskom sistemu, u daljem tekstu baza podataka. 

Član 4

Obaveštenje 

1. U skladu sa unutrašnjim pravilima Agencija ima zadatak da registruje obaveštenja svih prijavljenih pitanja za nju od strane suda ili nadležnih organa. 

2. U skladu sa unutrašnjim pravilima Agencija, u prvom obaveštenju  registrovaće potrebne informacije standardnog postupka u bazi podataka.

Član 5

Preuzimanje i prijem

1. U skladu sa zakonski utvrđenim rokom, Agencija zajedničkim dogovorom, preuzeće na sebe odgovornost o imovini, u trenutku primopredaje imovine izradiće se odgovarajući zapisnik o primopredaji, koji se potpisuje od strane predstavnika Agencije koji vrši prijem imovine, kao i od strane odgovornog lica koji vrši predaju imovine. 

2. Preuzimanjem imovine, Agencija u predviđenom zapisniku iz stava 1. ovog člana opisaće stanje imovine i zvanično će preuzeti staranje nad njom. 

3. Za potrebe ovog člana opisivanje imovine, između ostalog, može obuhvatiti i fotografisanje ili snimanje video kamerom sa digitalnim prikazom vremena. 

Član 6

Procenjena vrednost

1. Svim preuzetim imovinama pod upravljanjem Agencije treba određivati jednu vrednost. To je važno u vršenju procene troškova održavanja prema vrednosti imovine.  

2. Procenjena vrednost može imati potrebu za preispitivanje svake godine ili prema zahtevu iz tužilaštva, suda ili Generalnog direktora Agencije, za ciljeve izveštavanja. 

Član 7

Tržišna vrednost

1. Tržišna vrednost se utvrđuje kao vrednost imovine u jednom određenom tržištu u kojoj su prodavci i kupci spremni da prodaju i kupuju. Ovo se može značajno razlikovati od početnog određivanja cene zbog prolaska vremena, propadanja imovine ili drugih efekata na tržištu. 

Član 8

Kvarljiva roba

1. U slučaju kvarljive robe, Agencija u dogovoru ili Odlukom suda ili drugog organa, organizovaće neposredno uklanjanje robe, prodajom ili uništenjem. Izuzev ovoga, u skladu sa članom 8. stav 2. i 7. Zakona i u skladu sa odredbama člana 9. ovog Uputstva, sa ciljem da troškovi upravljanja imovinom ne budu u suprotnosti sa njenom vrednošću i/ili da se obezbeđuje javno zdravlje i bezbednost. 

2. U slučaju kada nije moguće neposredno uklanjanje kvarljive imovine, ili ima kašnjenja u donošenju odluke, Agencija će učiniti sve razumne napore za čuvanje imovine do trenutka kada se ona može uništiti. Kada je to moguće, može postojati potreba da se postiže dogovor o čuvanju imovine u frižideru bilo u skladište ili nekom drugom prikladnom mestu.

Član 9

Posebni postupci prodaje

1. U slučajevima kada nema mogućnosti organizovanja pune javne aukcije, kada postoji potencijalni rizik da se vrednost imovine može smanjiti zbog njene prirode, ili kada postoji rizik po zdravlje i bezbednost životinja/stoke ili lica koja se bave njima, ili drugih lica koja dolaze u kontakt sa životinjama/stokom, u takvim slučajevima Agencija će sprovoditi poseban postupak za prodaju imovine. 

2. Primena posebnih postupaka prodaje može se pismeno ovlastiti od Generalnog direktora Agencije ili lica koje on određuje.  

 3. Posebni postupak prodaje treba biti transparentan i između ostalog, treba da obuhvata: 

3.1 razlog primene posebnih postupaka prodaje i posledice ukoliko se oni ne primenjuju;

3.2 minimalnu cenu za imovinu/imovine koja će biti prodata na osnovu tržišne vrednosti i zatim snižena zbog razmatranja otežane prirode prodaje, i to može biti do maksimuma od 50%; i
4. Pravila treba da omoguće Agenciji da objavljuje aukciju o ponudama i one da se procene brzo od Komisije za prodaju.

5. Prodaja će se vršiti kao u javnoj aukciji u svim drugim aspektima i što je više moguće praktična, uzimajući u obzir propisane tesne rokove. Ako je to moguće, prodaja treba da se vrši na mestu gde je imovina postavljena. 

Član 10

Prodaja zaplenjene pokretne imovine

1.  Zaplenjene pokretne imovine će se prodati nakon donošenja odluke o prodaji od Suda nakon procene od Komisije za procenu, koja deluje u okviru Agencije.

2. Komisija za procenu će proveriti sadržaj, količinu, kvalitet i procenjenu tržišnu vrednost specifičnih imovina u spisku pripremljenog od strane Agencije i proveriće da li je imovina u stanju za prodaju. Zbog toga treba uzeti u obzir uznemiravajuću prirodu prodaje da se garancija ne može osigurati. Imovina će biti predstavljena u postojećem stanju. 

3.   Nakon procene imovine od Komisije za procenu, sektor prodaje će se pripremiti za sprovođenje postupaka javne aukcije i: 

3.1   podeliće potrebna dokumenta za prodaju imovine/imovina za učesnike u javnoj aukciji;

3.2 vršiće procenu ponuda u javnoj aukciji prema utvrđenim postupcima;

3.3 odabraće pobednika aukcije u skladu sa postupcima aukcije;

3.4 pobednik aukcije će se potpisivati u izrađenom zapisniku od članova Komisije; 

4. Komisija će pripremiti zapisnik o rezultatima procesa aukcije, uključujući podatke o licima koja su dostavila ponude, informacije o imovini, početnu cenu, ostvarenoj prodajnoj ceni i ime kupca imovine, u skladu sa standardnim postupcima aukcije.

5. Agencija će obezbediti da je popunjena potrebna dokumentaciju prilikom prodaje imovine prodajnom cenom i detaljima o kupcu.
6. Prihodi od prodaje zaplenjenih imovina prilivaće se u bankarskom računu Agencije u Centralnoj banci Kosova do donošenja konačne sudske presude. 
Član 11

Postupci javne aukcije

1. Odgovarajući sektor prodaje vrši sve prodaje u skladu sa odgovarajućim zakonodavstvom na snagu. 

2. Prodaja iz stava 1. (jedan) se vrši od odgovarajućeg sektora prodaje ili koristeći usluge neke specijalizovane kompanije za prodaju – javnu aukciju. U oba slučaja, predmeti za prodaju objavljivaće se do sedam dana pre javne aukcije u najmanje jednom domaćem dnevnom listu kao i na  internet stranici Agencije, uz spisak predmeta koji će se prodati.

3. Oglasi prodaje imovine treba da obuhvataju:

3.1  Uputstva o procesu prodaje za kupce, uključujući mesto, vreme i druge odgovarajuće informacije, kao što su inspekcijski aranžmani i rokovi pre javne aukcije;

3.2 vrstu, količinu i stanje imovine, uključujući obaveštenje da se imovina prodaje „kao što se vidi“ bez garancije;

3.3  vrednost, zahtevi depozita.

3.4 uslovi i oblici isplate.

4. Službenicima Agencije i članovima njihovih užih porodica, zvaničnim licima koja su povezana sa postupkom zaplenjivanja i konfiskacije, zabranjuje se dostavljanje ponuda u javnoj aukciji. Zvaničnici koji se ne pridržavaju ovog pravila mogu biti podložni disciplinskim postupcima i prodaja da bude proglašena nevažećom.

5. Za prodaju zaplenjene pokretne imovine Generalni direktor Agencije osniva Komisiju za prodaju koja će biti prisutna u aukciji za obezbeđivanje pravilnog razvijanja postupaka. 
6. Sektor prodaje treba da omogućava javnosti da imaju pristup imovini pre dana održavanja aukcije.  

7.   Agencija će se pobrinuti da pruža adekvatnu bezbednost tokom dana izlaganja i dana aukcije.

8.    Ponuđene imovine za prodaju biće dostupne za inspekciju ponuđača.

9.   U slučaju javnih aukcija koja se održavaju od strane Agencije, od učesnika u javnoj aukciji može se zahtevati da deponuju 10% od početne cene imovine koja se prodaje pre početka javne aukcije. Ovaj depozit će držati Agencija. 

10. Prva javna aukcija može se održati, samo ukoliko u njoj učestvuju najmanje 3 (tri) ponuđača. Ukoliko nije uspešna prva javna aukcija, određuje se druga javna aukcija, koja se može održati samo ako u njoj učestvuju najmanje 2 (dva) ponuđača.

11. Navedene predmete za prodaju ne treba prodavati ispod njihove predviđene vrednosti. Ukoliko se u prvoj javnoj aukciji, ne postiže predviđena cena, Agencija će planirati novu javnu aukciju u kojoj se predmeti mogu prodavati ispod predviđene vrednosti, ali ne manje od predviđene vrednosti umanjene za četvrtinu (25%) predviđene vrednosti.

12. Ako imovine ostaju neprodate i nakon druge aukcije, uz odobrenje Generalnog direktora Agencije, komisija može zahtevati pismene ponude putem javnog oglasa i prodavaće imovinu ponuđaču sa najvišom cenom. 

13.  Kupac će uplatiti punu prodajnu cenu u roku od 5 (pet) dana od uspešne ponude i preuzimaće imovinu u posedovanje u roku od 10 (deset) dana. Osim ako se nije prethodno dogovorio sa Agencijom, neuspeh preuzimanja imovine u posedovanje u određenom roku može rezultirati obavezom skladištenja. 

14. Uspešni ponuđač treba preuzimati imovinu u posedovanje samo nakon što Agencija dobija dokaz o isplati. 

15. Ukoliko kupac ne izvrši isplatu u predviđenom roku, prema stavu 13. ovog člana, on će izgubiti svoj depozit, kako je zahtevano u stavu 9. ovog člana, i imovina će biti ponuđena licu koje je ponudila drugu najvišu cenu u aukciji. Depozit se evidentira kao vanredni prihod u budžetu Republike Kosova.

16. Zapisnik aukcije treba da sadrži detalje početne cene, ponuđača, prodajnu cenu i podatke o kupcu.  

17.  U roku od 2 (dva) dana nakon prodaje imovine, Agencija je dužna da zapisnik iz stava 16. ovog člana objavljuje u oglasnoj tabli i da je drži tamo najmanje 3 (tri) dana od datuma postavljanja, a u tom roku učesnici javne aukcije mogu podneti svoje primedbe koje će se razmatrati od odgovarajuće Komisije za žalbe.

18. U slučaju podnošenja žalbi, žalbe se razmatraju od Komisije za žalbe u roku od 5 (pet) dana od dana prijema žalbi. 

19. Kupcu će biti izdat ugovor o prodaji nakon pune isplate zaplenjene pokretne imovine. 

20. Pravo učešća u aukciji imaju sva fizička i pravna lica putem zatvorenih ponuda. Potencijalni kupci obezbediće ove dokumente potrebne za prodaju: Pravna lica treba da donesu Sertifikat registracije poslovanja, dok fizička lica kopiju svoje lične karte.  

Član 12

Stupanje na snagu

Ovo Administrativno uputstvo stupa na snagu sedam (7) dana nakon potpisivanja od strane Ministra pravde. 

Dhurata Hoxha

_______________
Ministarka Ministarstva pravde     

	


