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1. Purpose of the Guideline

The purpose of this Guideline is to provide a framework for organizing and
implementing a system of supervision over private enforcement agents in Kosovo.

This Guideline will serve as a practical tool for the supervision of the work of the
private enforcement agents. First Section is about the basic principles of the
supervision of the work of the private enforcement agents. This section provides the
foundations through the discussion of the purposes and the functions of the proper
supervision system for the private enforcement agents.

Second Section introduces the private enforcement agent supervision institutions in
Kosovo and examines the legal basis for supervision.

Third Section establishes the logic of the supervision function and explains how
information about private enforcement agent performance is gathered and analyzed,
including the analysis of the information off site of the private enforcement, including
the onsite inspection of the private enforcement agents

Fourth Section sets out in detail the implementation steps and processes that should
be followed for effective private enforcement agent supervision in Kosovo.

It is mmportant to understand that effective supervision involves broad access to
performance information, a standardized approach in collecting and analyzing that
information, and professional experience of the supervisor in order to draw
conclusions and recommendations.

2. Basic Principles of Supervision

The scope of supervision should cover not only the legality of PEA actions but should
also support effective and ethical performance by PEAs. A supervisory system is
intended to ensure that the behavior of private enforcement agents aligns with their
legal and professional responsibilities, so that private enforcement agents become
aware that misconduct can be discovered and sanctioned.

Such a system should follow several basic principles:

e  Voluntary compliance. The goal of a modern and effective supervision system
is to facilitate an environment of voluntary compliance with legal and ethical
standards. Modern supervision systems cannot catch and sanction — such a
system would both require an enormous budget to support a large force of
inspectors and create a restrictive environment that stifles, rather than promotes,
effective enforcement. A risk-based approach instead focuses on “smart”
inspections, relying on risk factors appearing from the data. The existence of




more risk factors, and more substantial risk factors, for a private enforcement
agent suggests a higher likelihood of misconduct, and therefore results in
greater scrutiny of that private enforcement agent. Information about these risk
factors is collected from multiples sources, including regular and detailed
private enforcement agent reports, that together create an indelible inspection
trail. Using effective reporting requirements that evolve with experience,
supervisors are able to concentrate resources where greater attention is required,
and initiate a special issue-based inspection where the record justifies it. The
essence of the system is deterrence, combining a reasonable risk of discovery
with meaningful sanctions.

Dual supervision bodies. Dual supervision bodies provide more effective
scrutiny of the profession. A key method to enhance the effectiveness of
supervision over the profession of private enforcement is to provide multiple
institutions with supervision powers over the profession. Legal mandates may
differ between institutions as well; thus, each institution may have some
investigative powers or resources that the other lacks, and will develop
specialized skills in processing and analyzing information that the other does
not examine. The Chamber of the Private Enforcement Agents (hereinafter: the
Chamber) in its role as a supervisory body may be tempted to emphasize the
protection of private enforcement agents, rather than protecting the rights of
third parties or society as a whole. Ministry of Justice (hereinafter: the
Ministry) may assess the the public protection more than the promotion of the
efficiency and effectiveness of the profession. These two independent
supervising bodies help in achieving a balance, relying in their natural interest.

Fair process. Effective private enforcement supervising systems allocate roles
and responsibilities appropriately to create a fair and unbiased process in
supervision and decision-making. The roles of collecting and analyzing
information (whether offsite reports, inspections, complaints, or other sources
of information) should be separated from both the decision-making and
adjudication functions. The separation of roles helps assure fairness and
objectivity in the process, and reduces the risk of prosecutorial “tunnel vision”
or unduly harsh penalty for trivial violations.

Constant evolution. Modern supervision systems are designed to evolve with
the profession, gaining from experience and improvements in technology and
benefitting from lessons learned. Risk factors and inspection processes should
be examined each year in light of performance in the profession and newly
identified problems and opportunities. Ongoing professional training should be
offered to both the supervisors and the professionals in the system. Therefore,
those vested with supervision powers should review and revise the processes
they employ to improve performance.,




3. Supervising Institutions to the work of private enforcement agents
in Kosovo

Based on Law on Enforcement Procedure', the institutions for supervising PEA, are
as following:

e the Ministry of Justice; and
e the Chamber of Private Enforcement Agents

3.1. Supervision by the Ministry of Justice

The Ministry holds the power to organize a general program of supervision that would
reach all private enforcement agents with a general examination of the legality of their
behavior, at a schedule determined by the Ministry. The Ministry is also granted legal
power to gather a wide array of information about the agent’s business, with no
restrictions as to time or frequency.’

In undertaking the program, the Ministry would follow best practices for the
supervision of the private enforcement agents.

3.2. Supervision by the Chamber of Private Enforcement Agents

The Chamber’s powers’ to take action against a private enforcement agent include
actions that exactly parallel the Ministry’s powers, including the actions from:

e the power of the Chamber President to propose the initiation of disciplinary
proceedings before the Disciplinary Committee®;

e the Chamber’s authority under Art. 363(4) of the LEP to order the private
enforcement agent to “eliminate all the deficiencies in his/her work™;

e the power to bring a complaint against the private enforcement agent before
the Ethics Committee of the Chamber; and

e the power of the Ethics Committee is to bring actions before the Disciplinary
Committee, which is independent of the Chamber’.

'Law No.04/L-139 on the Enforcement Procedure (published in the Official Journal of the Republic of
Kosovo, No.3/31 January 2013)

Ibid, Article 359 (2)

*Ibid, Article 363 (4)

“Ibid, Article 366

*Interim Code MD-07/2014 of Ethics of Private Enforcement Agents




Organization of the supervision of the private enforcement agents is presented in
Annex No.l1, which as an integral part of this Guideline.

4. Information Sources and the Logic of Supervision

Effective supervision of private enforcement agents involves two core functions.

The first is supervision - the collection and analysis of information that may reveal
misconduct by private enforcement agents. The monitoring function includes
processes for periodic private enforcement agent reporting of performance
information, collection of information from other sources, including party complaints,
and analysis of that information based on risk factors to determine target areas for
inquiry by supervisors, and inspection of the agent’s business.

The second core function is comtrol or correction of misconduct, including the
disciplinary system. Once potential arcas of misconduct have been identified, the
information suggesting misconduct should be examined by authorized officers of the
Ministry, respectively from the Chamber.

4.1. Actions in the supervision in investigation process

A central task of the two supervisory institutions— the Ministry of Justice and the
Chamber of Private Enforcement Agents — is to collect information to ensure against
violations of law, ethics, or good professional practice by private enforcement agents
and their staffs. In order to do this, both institutions must have the power to engage in
the collection and evaluation of information relevant to such concerns.

The critical sources of information in nearly all monitoring systems for private
enforcement agents are:

1. Periodic reports that the private enforcement agents are obligated to provide
to both the Chamber and to the Ministry;

2. Inspections of the private enforcement agent by both the Chamber and the
Ministry, including both regular inspections that function as a general system
of identifying problems performed regularly for all private enforcement agents,
and special inspections performed when potential disciplinary issues or other
issues have been identified in the practice of a specific private enforcement
agent and further information is collected to verify the presence and nature of
the concern;

3.Information that comes to the supervisory institutions as a result of complaints
by parties or participants in an enforcement proceeding, or by the courts; and




4. Other sources, including such possible sources as news reports, polling or
survey data collected by the institution, focus group discussions among
appropriate parties, and so on. This category also includes information resulting
from possible criminal and civil litigation.

The findings produced by review and analysis of private enforcement agent reports or
inspections thus may or may not be of value in deciding whether further inquiry is
warranted. Some information may give rise to concerns about the profession as a
whole, rather than about the behavior of a specific private enforcement agent; other
kinds of information may suggest that the private enforcement agent might have
committed a disciplinary violation. The supervisory institution must decide whether
further investigation is warranted.

Some specific pieces of information will constitute red flags, and some will not rise to
that level. A growing pattern of indicators of a particular kind of misconduct, possibly
collected from a variety of sources or mechanisms, will support progressively
stronger conclusions about whether that misconduct is present.

4.2. Sources of information in the supervision process

4.2.1. Periodic Reports of PEA—Supervision off site of the PEA

Supervising institutions require private enforcement agents to fill out detailed
questionnaires about their caseloads, businesses and the fees. These reports constitute
a critical first step in the supervisory process. The reports should provide detailed
information about the nature of the case, whereas the questionnaires are analyzed in
detail. The results of this process are a central component of the inspections and are a
key part of the supervisory process. Both the accuracy of the report information and
the analytical questions raised by the information in the questionnaire responses, are
explored in detail in the follow-on inspections.

The statistical reports related to the private enforcement agent’s enforcement practice
over some preceding time period are acquired from the agent before the regular
inspections. The private enforcement agent generates the requested data from the
record-keeping software that is used in the enforcement practice. This information
includes:

a) the size of caseloads;

b) fees collected and income generated from the enforcement practice;

c) expenses resulting from receiving, managing, and performing the enforcement




caseload;
d) amounts collected and delivered to clients and other creditors;

e) types of enforcement actions undertaken in the course of working on cases;
and

f) other information relating to the private enforcement agent’s business.

4.2.2. Inspection-On-site Supervision

There are two types of onsite inspection processes of private enforcement agent
offices:

e periodic inspections, which occur regularly, usually annually, and

e special inspections, which are conducted as a result of a decision by the
supervision body due to signals received or complaints made, red flag
indicators in reported data, or public information warranting specific
investigation,

Every inspection must be adequately planned in advance.

Combined with the private enforcement agent reports, the inspection provides a
picture of the private enforcement agent’s professional affairs, but does not delve into
every detail of the practice of examine every case or every transaction. The inspection
examines a sample of the available data, looking for indicators that may support an
inference that problems may be present in the private enforcement agent’s practice.
Every instance of misconduct may not be found — the data is just too massive, and the
resources of the supervisory institution limited. Sampling of cases must be done, and
the evidence sought in that sample is circumstantial or suggestive in nature. Finding
an indicator of a problem is not determinative that a problem exists, but rather that
further examination is called for.

The supervisory institution then examines the problems identified in greater detail,
often through a special inspection focused on the instance in question. If the special
inspection confirms the presence of a problem, the supervisory institution might
determine that some form of corrective action is required — either training, or a
specitied modification in business practices, or (in serious cases) disciplinary
sanction. The goal is to not to catch every instance of misconduct, but to promote
voluntary compliance with professional rules and standards. The supervision and
sanctions provide a deterrent to misconduct by providing a risk that the misconduct
will be caught, and making that risk unattractive to an private enforcement agent that
values his or her practice and professional reputation.
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Planning the inspection requires scheduling sufficiently in advance to allow the
Inspectors to review and analyze the available information in order to identify
potential areas of interest, and plan strategies to collect additional information.

Information to review and analyze includes:
e Recent and previous reporting provided by the private enforcement agent;

e Results of previous inspections;

e Any complaints or other signals received regarding the private enforcement
agent within the recent past, including those in private enforcement agent
reports in archive;

e Secarch of the archive, Internet and other public sources for other available
information or news about the private enforcement agent

Based on this review, the persons planning inspection should assemble a profile of
information that warrants additional attention during the inspection. If the inspection
is a Special Inspection, preparation should include specific inquiry related to the
matter giving rise to the Special Inspection, such as case files and financial
transactions related to a specific case, client, or debtor.

If the inspection is a Regular Inspection, preparation should include general review of
information in the archive concerning the private enforcement agent, including recent
private enforcement agent's reports and other archival material. If the inspection is a
Special Inspection initiated based on complaints or signals, from data appearing in the
private enforcement agent’s reports, or indications from some other source, the
inspection plan should center around the issues raised by the data source.

4.2.3.Complaints

Complaints are a significant source of information. Opportunities to submit
complaints must be open at any time during and after the proceeding to all parties and
participants in the enforcement process, and to the citizens generally.

Complaints can be filed by the President of the Chamber, Ministry, and the President
of the competent court in whose territory the private enforcement agent has been
appointed®. These institutions receive complaints, and ensure their adequacy as to
legibility and clarity of alleged facts.

6 Article 366 of the Law No.04/I.-139 on Enforcement Procedure
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Principles of the complaint process:

e Complaints may be filed at each body by anyone, at the same time or at any
time;

e All complaints must be considered regardless of form or subject. If the
Chamber chooses not to give serious consideration to a complaint, that failure to
do so may become the subject of MOJ review of the Chamber;

e Complaint can be submitted against the enforcement process and private
enforcement agent behavior;

e No limitations exist as to formatting, content, time limits, etc.;

e The institution receiving the complaint should provide assistance in filling out
the complaint form if necessary to clarify the nature of the complaint, to create an
adequate explanation of events, to cite or include evidence, and to ensure clarity;

e Complaint can be accepted over any means of communication, including the
Chamber’s website; website should have standard form to fill out to submit
complaint;

e Complaints must be examined with care, it is the responsibility of the
receiving institution to distinguish the serious and substantial complaint from the
frivolous or false, and to make conclusions based upon facts and not on
assumption or prejudice;

e The complaint should be considered by some formalized body within each
institution;

e The Ministry and Chamber should act independently;

e Complainant should be able to submit evidence and be represented by an
attorney or an alternative personal representative;

e Processing should begin immediately after filing;
e All complaints must be considered;
e A response must be submitted in writing to the complainant.

Each allegation that is determined to be plausible and for which an institutional
response would be appropriate if facts are as alleged, must undertake an investigation
to determine the truth of the alleged facts. If the alleged facts are determined not to be
true, or to be so insubstantial as not to warrant any institutional response, the
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complainant should be notified in writing and the procedure stopped; however,
complainant may resubmit with additional information or evidence. Responses to
minor offenses may include an order to the private enforcement agent from the
Ministry, or the Executive Board of the Chamber, to modify his or her behavior in the
future.

If the alleged facts of the complaint are determined likely to be true and substantial
enough to warrant consideration by the Disciplinary Committee’, the complaint
should be forwarded to the individual with authority to submit the complaint to the
Committee.

In the case of the Chamber, that person is the President; in the case of the competent
court, that person is the President of the Court; in the case of the Ministry of Justice,
the Minister should make this determination, or should appoint an appropriate
individual to do so. That individual should then make a determination whether to
submit the allegations to the Disciplinary Committee for further action.

5. Detailed Supervision Processes

This section describes in detail the processes of supervision in terms of inputs, tools,
and outputs. The key processes are offsite monitoring and onsite inspection, which
can be periodic (ordinary) inspections or special inspection. Part of this Guideline is
the process map for each supervision processes.

5.1. Misconduct and its indicators

The potential legal violations that may be looked for and discovered through
supervision can be classified into a few categories. Three key violations and potential
indicators which inspectors may find, either in the data reported to the Chamber are as
following:

1. Commingling or theft of funds — Use of funds withdrawn from private
enforcement agent’s special account for the personal benefit of the agent or the
agent’s business, or placement of the agent’s personal funds in the agent’s special
account:

Possible red flags or indicators:

7 Article 369 of the Law No.04/L-139 on Enforcement Procedure.
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o Average balance in the agent’s special account®, significantly higher or
lower, as a percentage of collections or as a percentage of claims processed, as
compared to other agents;

e Unusual or apparently unnecessary delays in the payment of funds due to a
client, debtor, or another party to the enforcement proceedings;

e Abnormally large unexplained changes in the balance in the special account;
e Unexplained displays of wealth by the agent, such as purchasing luxury
items;

o Large levels of debt relative to reported income owed by the agent
personally, his or her spouse or family, or his or her business in the period
prior to the reporting period,

e Unusually low levels of income over an extended period prior to the
examination;

e Large expenditures by the agent relative to income in the recent past,
whether for personal or business reasons;

e Inexplicably omitted or missing information.

2. Undisclosed actual conflicts of interest — a personal, family, or business
relationship between the enforcement agent and the debtor, a competitor or
investor of the debtor’s, undisclosed to the client, that might reduce the
willingness of the enforcement agent to act in the undivided interests of its client.

Possible red flags or indicators:

e Unusually slow enforcement of claims that is not clearly justified by the
circumstances of the case, compared to similar claims against other debtors;

e Unusually slow movement of cash through the agent’s special account;

e Unwillingness to make demands for payment to the debtor;

e Failure to utilize clearly available methods of collection against certain
debtors, for example, not attempting to seize bank accounts;

o Choosing slow collection methods over faster ones without explanation or
justification;

8Article 350 of the Law N0.04/L-139 on Enforcement Procedure
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e Unexplained or unjustified interest in taking action against one debtor as
compared to others;

e Inexplicably omitted or missing information.

3. Churning — Performing unnecessary enforcement procedures to generate
additional fees without probable result for clients:

Possible red flags or indicators:

e High ratio of administrative fees to total fees, compared to other
enforcement agents;

e High ratio of total fees to total claims, compared to other enforcement
agents;

e High ratio of total fees to total amounts collected, compared to other
enforcement agents, in total or in a specific case;

e Longer time to resolve specific categories of cases, compared to other
agents (some types of cases may take longer than others, but variations
within types suggest possible problems);

e Inexplicably omitted or missing information.

This is not an exhaustive list of offenses, nor is it an exhaustive list of possible
indicators of these offenses. These indicators may serve as a starting point for the
investigation of a certain behavior of the agent. Supervising Institutions should
evaluate the list and supplement it with experience gained over time. In general,
groups of indicators of unusual behavior, especially if they occur coincidentally in
time, may suggest a need for further inquiry into the explanation of this pattern. The
investigator may not have a clear idea of what behavior may be motivating these
events until the investigation has proceeded, through inspection and interviews with
the agent and other relevant persons. It may often be the case that the pattern of events
is indeed coincidental and not evidence of misconduct, but a pattern of circumstantial
indicators such as these suggests more intensive investigation is warranted.

5.2. Offsite Monitoring Process — what is monitored and what are the results

The quality and effectiveness of the supervision system depends upon both accurate
and up-to-date data and the ability to analyze that data to identify relevant concerns. It
can serve as an effective “early warning” system for agent professional misconduct.
Offsite monitoring combines quantitative data reported by the Agent and qualitative
data and judgment and experience of the supervising body’s personnel. However,
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poor quality data or lax review of that data will lower the quality and effectiveness of
supervision and risk missing opportunities to catch small problems before they grow
large. In short, if bad data goes into the supervision reporting system, it can only be
expected that supervision will be ineffective and disappointing, resulting in a risk that
the profession will not be serving its mission of building the public’s trust and
confidence in the system. The same risk exists if monitoring personnel do not
effectively review the data that is provided.

Offsite Supervision Process:

e Data contained in Periodic Reports from Agents;

Data contained in complaints and other sources;

e Data from reports provided by Agents in previous periods;

Conclusions from previous inspections, disciplinary actions;

Data obtained from other sources outside the supervising body.
Tools:
e Spreadsheet and computing software, such as Excel;

e Trend analysis using previously reported data;

e Qualitative analysis, combining reported data with information on file for the
agent.

Outputs:

e Identification of potential performance issues and professional misconduct
areas;

e Recommendations on areas for further inquiry or inspection;

e Recommended referral for institutional responses, such as immediate
potential disciplinary action, where appropriate;

e Conclusions entered into supervisory body’s archive for future use.

In the offsite supervision process of the agent, the periodic reports are monitored as
provided by the agent, and previous records regarding the agent in the supervision
institution’s archive, such as any complaints received during prior periods, news
stories, prior disciplinary actions. Reports provided by private enforcement agents
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constitute quantitative data that can be categorized and combined with future data to
identify trends and changes.

A first step of screening after receiving an agent’s periodic report is to ensure that all
the data is there. The supervisory body should conduct an intake review of the report
immediately upon receipt of the report to ensure completeness (i.e., no data boxes are
left incomplete or obviously in error) and that data is not reported in incorrect cells,
which could lead to inaccurate aggregate data and difficulty integrating the report’s
data with other data of the supervising body. If any problems are spotted, the
supervising body should immediately inform the agent in writing and suggest
corrective measures.
The steps for offsite supervision can be summarized as follows:
1. Gather data

e Current data report submitted by Agent;

e Search Agent File in the supervising body’s archive;

e Search for information from other sources, public and otherwise, for
additional information about the agent.

2. Analyze the Data
e Look For Red Flag Indicators (this initial list will grow over time);
e Commingling or stealing of Special Account Funds;
e Non-disclosed actual conflict of interest;
e Improper churning of administrative activities;
e Look for other potential misconduct.
3. Prepare an Early Warning Review Report
e Describe potential issues, if any, and supporting data;
e Recommendations for next steps, if any;
e Indicate level of urgency;

e Deliver to lead body of supervising institution.
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5.3. Gather Data

In addition to the data accumulated from the reports of the work of the agents, work is
required in collecting quantitative data and this is done with increase of the
performance of the private enforcements agent and his professional level. With the
collection of data for the performance, the data will provide strong evidence about the
performance and it gives the institutions' bodies substantial capacity for the early
warning for the practice of every single agent, and the essential information for the
performance of the professional as whole. In the event that the supervising body
expands data points to include more proprietary data, this data should be excluded
from public access with respect to each agent, although aggregated industry data
should be analyzed each year in the Chamber’s Annual Report.

Within the first stage of development of the profession, given the limited number of
agents, management of quantitative data received is not expected to be challenging.
Over time, however, the volume of data and the number of agents will grow, making
handling the data more difficult. To reduce the cost and time of transferring data once
it has been received by the supervising authority, the reports should be provided in a
standardized spreadsheet software program that allows formulas and comparison of
data from among various fields, such as Microsoft Excel. This will allow for easy and
secure data storage capability comparing data points between current and past data for
an agent, and creating aggregated data for various groups within the profession.

In addition to the current report, the agent’s file within the archive of the supervising
body will contain useful information for the offsite analysis. This file should provide
the background of the agent’s performance in prior periods, and should contain
several useful data points, such as previous reports, results of previous inspections,
any complaints or anonymous reports filed regarding the agent. As such, the
authorized person should take a close look at the contents of this file to see if there are
any relevant issues in the recent past for the agent.

The supervising body should conduct a search to gather data from other sources,
public and otherwise, of information about the agent. This should include checks with
the Kosovo Business Registration Agency, Kosovo Tax Administration, pledge
registry, central any better business bureau information, police records, and from
other sources of information.’

The Internet can provide significant information of relevance. The data gatherer
should conduct a series of simple searches related to the agent to determine if there
are media stories, blogs, or social media entries that shed light on the agent. It is not
possible to exhaust all possibilities, but rather to check to see what is reasonably

9 Several of these sources will not be public, and so the supervising institution should put in place
protocols with the providing institutions for access to this information and protection of private or
confidential data.
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available for viewing on the Internet that may be relevant to the agent’s professional
performance and compliance with the laws and rules of ethics.

5.4. Analyze the data

Analysis of the data gathered in the first step will depend on the function for which it
is to be used. The principal functions are:

1. providing an overview of the performance of the profession through aggregate
data, identifying trends and difficult practice areas; and

2. allowing for proper preparation for inspections of individual agents and
reporting overall performance of the profession. Agent supervision combines
quantitative information about agent performance from data contained in periodic
reports, and qualitative observation from the onsite inspection process of the
agent. The supervising body should engage personnel to review gathered data and
compare it to the existing case file of the agent in the supervising body’s archive.

The review should look for the red flag indicators discussed aboveindicators
suggesting:

e Possible commingling or theft of special account funds;

e Non-disclosed actual conflicts of interest; and
e Improper churning of administrative activities.

The initial list of indicators will grow and change based upon the supervising body’s
experience. As well, over time, and with experience, the supervising body will be able
to develop risk profiles for each agent based on previous reports, complaints, or
previous inspection results for the agent. Risk-profiling will suggest deeper scrutiny
for agents displaying certain risk characteristics and lighter scrutiny for others with
fewer risk characteristics.

The purpose of the analyze data step is to look for any early signs of problems with
the agent’s performance. The reviewer should check data reported in previous years to
identify if there are any significant changes, possibly indicating potential misconduct
and justifying a deeper look at the agent, such as organization of a Special Inspection.

5.5. Prepare a report and recommendations
The authorized person should prepare a report on data gathered and analyzed. Where

the early warning review indicates issues not requiring immediate preventative action,
which is usually the case, the authorized person should write his or her conclusions

19




down for the Report, along with any recommendations on areas to watch in the future.
Where no issues are apparent from the submitted data, considered together with the
historical records regarding the agent, this conclusion shall be noted in the agent’s file
for use in preparation for the next Periodic Inspection.

If the data submitted by the agent, considered together with the historical records
regarding the agent, indicates an immediate risk of potential serious misconduct, the
authorized person should note this conclusion in the report, along with an explanation
of the issues and data, and immediately notify the head of the supervising body for
consideration.

In the case of the Chamber, this would be the President of the Chamber, who shall
decide on appropriate action in consultation with the Executive Board; actions could
include conducting a Special Inspection, referral to the Ethics Committee for potential
violations of the Ethics Code, or proposal for direct initiation of a Disciplinary
Procedure'’ ,where appropriate.

In the case of Ministry supervision, this notice would be delivered to the Minister’s
authorized person, for determination of appropriate action, which could include
Special Inspection, notification of the Chamber, or initiation of a Disciplinary
Procedure.

If missing data appear to have been inexplicably omitted from the agent’s reports may
also generate a recommendation for a Special Inspection. If the data is not particularly
urgent, the authorized person has the option of contacting the agent via email to
obtain the data or recording a notation in the report that the inspector for the next
regularly scheduled Periodic Inspection should ask for an explanation. In any event, it
is important that these warnings are noted from the authorized person’s conclusions to
appear in the agent’s file, as this information provides important guidance as an input
to the Inspection Process and to future offsite reviews.

6. Process for Inspections

The on-site inspection is a qualitative process that allows for direct observation of
premises, records, and operations, and may even include interviewing of the staff. The
inspection process combines the largely quantitative data received from agent
periodic reports with: information on file in the supervising body; and information
from other sources, such as complaints and public sources such as media reports, and
applies this information together support a qualitative review by a inspection team
made up of professionals from the supervising body.

10Articlf: 366 of the Law No.04/L-139 on Enforcement Procedure.
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Inspectors are not empowered to decide factual or legal disputes or impose
disciplinary measures. The principal objective of the inspection process is gathering
and analysis of information on performance of the agent and recommendations on
actions. Inspectors gather information, analyze that information, and make
recommendations for other bodies to consider in taking action or not taking action.

The inspection process may results in a recommendations to the supervising
institutions lead on next steps.

These next steps may include a range of actions:
e no action necessary;

e watch closely;

e gain more information through interviews or additional inspection visit;

e handle informally (such as through warning or require specific training; or
e conduct a formal disciplinary procedure.

In conducting the inspection, the inspector shall have access to the books and records
of the agent’s business consistent with the respective supervisory body’s access
authorized under law. "’

Inspections consist of two types:

1) periodic inspections, which are conducted according to a plan and scheduled
well in advance; and

2) special inspections, which result from a particular concern about the conduct
of an individual agent.

This concern may be based on the results of a regular report or a periodic inspection,
on a formal complaint, on an informal or anonymous report, or other sources such as
an early warning review raising serious issues or media reports about the agent.

Effective planning is vital to the inspection process. In planning inspections,
supervisory institutions should create both their inspection schedule, scheduling
periodic inspections of multiple agents to take place during the upcoming planning
period; and specific inspection plans for the individual agents scheduled for
inspection during that period.

1 Article 359 of the Law No.04/L-139 on Enforcement Procedure.
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6.1. What is inspected in the Inspection Process:

Case file of the agent in the archives of the supervisory body, which includes:

Data reported by agent in previous period repotts;
Conclusions of early warning offsite authorized persons;
Complaints received against the agent in the past;

Previous disciplinary or ethics proceedings against the agent;
Current/outstanding complaint(s) against the agent;
Complaints or anonymous reports about the agent; and

Data obtained from other sources outside the supervising body.

Tools:

Inspection plan;

Inspection survey;

Onsite visit;

Interviews of agent, staff, and relevant third parties; and

Minutes

Output:

Report with recommendations to lead body of supervising institution.

6.2. Organizational planning of periodic inspections

The inspection schedule will be affected by a variety of factors, as following:

A prior notification to agent for the date and the timing of inspection;
Verification that agents who might serve as inspectors are not assigned to

inspect the offices of those with whom they are appointed for the territory of the
same Basic Court;
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e  Specific issues to be focused on during the period, such as areas that have
become the focus of public attention or media attention, or which have been
identified as concerns in public opinion surveys conducted by the supervisory
body;

e The inspection schedule of other supervising institutions so that each is aware
of what the other institution is planning.

The inspection schedule should be completed and approved by the deciding body of
the supervisory institution. For the Chamber, this may be the Executive Board. The
inspection schedule will guide supervision in the coming period, and will be a
component of planning the periodic inspections.

6.3. Periodic Inspection Process

Periodic (or regular) inspections involve planning and conducting a visit to the
agent’s business premises and interviewing relevant persons to identify facts and
potential issues, and to make recommendations on appropriate actions to be taken to
avoid or remedy these potential actions. The final inspection report will be archived in
the archive of the supervision institution to inform future inspections and training and
outreach programs. The inspection process includes three steps:

a) Planning the Inspection:
e Review agent’s file;

e Conduct Internet search/public information;

e Obtain and review information from other government agencies concerning
the agent and his or her business, including, for example, tax reports, business
registry information, employee contributions to the Kosovo Pension Fund, and
information from the Central Bank of Kosovo on large financial transfers by
the agent;

e Confirm date/time with Agent in writing 7 days in advance;
e Prepare Questionnaire and send to agent for return within two weeks;
e Review responses, identify issue areas; and

e Prepare site visit Checklist based on issue areas.
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b) Conducting the onsite visit of the office of the private enforcement agent

Go through site visit Check list items;

e Select sample of case files and business records;
e Control transactions;

e Controlling the stored assets;

e Conduct interviews of staff and

e Prepare Minutes of the Inspection with recommendations and orders for
corrective measure.

¢) Preparing a Report with Recommendations
e Identify issues and sources of information;

e Prepare Report of Inspection with recommendations; and

e Send to lead body of supervision institution for consideration of next steps.

6.4. Planning the Periodic Inspection

As with the offsite review process, for the onsite inspection, too, the inspector should
review the agent’s file and most recently submitted report in detail. This review
should be conducted with the indicators listed above, and should result in a list of
“watch areas” or matters deserving special attention. The archive file in the
supervising institution serves a valuable role in rapidly bringing the inspector up to
speed on potential issues.

The inspector should also conduct a search to gather data from other sources, public
and otherwise, of information about the agent, including an Internet search of the
agent and his or her business and a review of other data sources, such as the Kosovo
Business Registration Agency, Kosovo Tax Administration, pledge registry, central
any better business bureau information, police records, and from other relevant
institutions.

Well in advance of the anticipated onsite visit date, which is recommended to be
around seven (7) days before the planned onsite visit, the inspector should contact the
agent in writing to coordinate setting an exact date for the inspection. Private
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enforcement agent receives a questionnaire to provide information about the agents
business, finances, and other enforcement activities, which questionnaire will be
returned within two (2) weeks. To ensure comprehensiveness of the inspection
the questionnaire should start from a standardized format, though it should also
evolve with the experience that the supervising institution will gain in practices, with
some questions dropping out and new questions being added. The standard form of
the questionnaire is an integral part of this Guideline (Annex No.3).

The standard form of the questionnaire should include at least the following questions
for the fields presented below:

1. Financial information and system:

Confirm and verify the amounts reported by the agent for transactions in the
special account;

Existence of written accounting records for the business (this could be done in
standard software);

Bank statement records for the special account and other accounts showing all
transactions on the accounts (this could be available online);

Information about fees earned and income generated by the agent’s business,
growth in business, and financial records of the business for the period in
question;

Information that may be relevant to the security of the agent’s business funds
including information about the agent’s personal financial situation.

2. Business system

Computer security and off-site back up;

Are there clear, written policies on data security and confidentiality that are
mandatory for all staff members;

Are there clear written policies on engagement of clients/signed - written
agreements;

Employment agreements for all staff.

3. Property protection system for seized property of others

e Secure location;
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e Physical security system;

Fire protection system;

e Loss Insurance;

Written procedures for handling tagged assets.
4. Complaints during the reporting period

After reviewing the agent’s responses to the questionnaire and identifying potential
issue areas for further inquiry, the inspector should prepare an inspection checklist to
serve as a plan for the inspection. The checklist should include a list of persons the
inspector is expected to interview and cases to review. A standardized format for the
site visit checklist is attached as Annex No.4 to this Guideline.

Shortly before the inspection, the inspector should confirm with the agent who will be
on location on the date of the inspection. If a key person will not be available, the
inspector should plan a response, such as to plan a follow up visit day. Unexpected
changes in plans coming from the agent’s side could be an indication of intent to hide
or manipulate. It is important that any rescheduling does not compromise the
inspection process.

6.5. Conducting the site visit

The onsite inspection is a critical step that has no substitute. It involves in-person
discussion, checks on the agent’s financial accounting, and verification of answers to
the preparatory questionnaire. The inspector may observe procedures in the office,
such as record-keeping, data entry, case scheduling, and handling of funds. The
inspection normally will also include spot-checks of a random sample of cases,
attempting to verify that flows of funds into and out of the clients funds account can
be reconciled, appear to be accounted for in the agent’s cash ledger, and appear to be
legitimate. The spot check would ideally involve a meaningful random selection of
cases, to provide reasonable confidence in the agent’s accounting, but taking into
account that the supervisory body may have limited resources to verify many cases,
the supervisory institution may verify only a modest number of cases.

The most important single object of the inspection is the integrity of the special
account. The account can hold large sums of money, and it can be very tempting for
agents to “borrow” funds from the account to keep the business afloat. No matter how
well intentioned, borrowing or using the money in the special account for anything
other than payment of creditors and payment of legitimate fees to the agent
constitutes a grave professional violation, therefore it requires serious actions. There
may be other serious matters to look into, whether appearing from the preparation and
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planning phase review of the record or coming up during the site visit, it is very
important for the inspector to probe the integrity of the special account.

Consequently, it is usually best to conduct those questions relative early in the visit to
ensure adequate attention can be paid to it.

The site visit checklist serves as a guide for conducting and ensuring forward
movement of the meeting, as the inspector goes through the questions with the agent
or staff. The inspector may select an activity or an action and ask the agent to walk
through how it was carried out and the necessary documents. The same applies to
bank transactions and how they were booked. Constructive dialogue can help
collection of the information, but the inspector should take into account time
constraints.

Following the inspection, the inspecting team prepares a written Minutes on the same
day or at the latest on the following business day. The inspecting team includes in the
Minutes a concise list of any violations or issue areas observed, setting out their
conclusions, identitfying any issues or potential non-conformities noted from the visit,
and identify any evidence in support of the violation or issue. The Minutes are an
integral part of this Guideline (Annex No.5).

Once drafted, a copy should be sent to the agent together with the recommendations
and the orders to correct the defects found.

Recommendations, can range from “watch”, to “no issue/no action recommended”, to
“recommendation for informal consideration for ethics issues”, to a recommendation
of a formal disciplinary procedure to review issues raised.

If any recommendation beyond “no action” is to be made, it is very important for the
inspector to support the recommendation with a clear statement of facts and
observations, as these will be considered by the reviewing and deciding bodies.

The recommendations should ordinarily not include suggestion of any particular
penalty, as that is the role of the reviewing and deciding bodies.

6.6. Preparing the Report with Recommendations

The Inspection Report should follow a standardized format with five distinct sections:
Introduction, Methodology, Findings, Conclusions, and Recommendations. 7he
Introduction section should address the scope and purpose of the inspection, while the
Methodology section should provide a description of the inspection process, the tools
and techniques used.
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The Findings section is more complex, setting out a description of the observations
made during the inspection, including a detailed discussion of each issue identified in
the Minutes. Each item identified in the Minutes should be separately discussed and
should include the control number assigned to it in the Minutes. Each finding should
include references to specific law and regulations that are relevant to the findings and
analysis of how the laws and regulations apply to those violations. It is important to
be clear and logical in presenting factual observations and discussing their relevance
to the findings.

It is very useful to adopt a brief, standardized format that quickly conveys all the
information. An optimal format to follow is: Observation—Rule—Analysis
—Conclusion, A simple example of this format would be:

“Issue No. ____ : Improper charging of fees. The Inspection Team observed
Jrom books and records in Case number XX that the Private Agent charged
fees for YY activity. [provide detail of incorrect fees charged in each
referenced case/may also include discussion of proper fees charged]. The
rules applicable to fees are set out in the Law", Article 350 and
Administrative Instruction”, which provide [cite and discuss relevant
provisions|. These sections set out the only basis for charging of fees for
enforcement services, and any fees charged beyond those set out in the LEP
and Al are improper and not allowable. Consequently, the Inspection Team
concludes that the fees charged for YY activity in case XX are improper and
constitute a violation. ”

General-level findings should also be discussed, allowing conclusions to be drawn
from multiple observations that do not rise to a specific, actionable issue, but that may
be relevant for future inspections. For example, several minor issues might,
considered together, give rise to relevant findings and conclusions. This could include
observations that the office premises did not appear cleanly maintained, good office
policies were not in place or not well followed, and persons interviewed were late, did
not seem fully engaged in the conversation, or seemed evasive. In such a situation, the
Inspection Team may determine that, while no actionable irregularity has been
established, there is reason to believe that the PEA’s practice is at risk of more serious
violations occurring and should be watched more closely.

If any materials are copied from the inspection, they should be clearly referenced and,
if feasible, attached to the Inspection Report. If the inspection team made any order to
ameliorate or correct an observed issue, details of the order, and time frame for
performance, should be included.

121 aw No.04/L-0139 on Enforcement Procedure
% Administrative Instruction MoJ-No.06/2014 on Fees for Rewards and Compensation of the
Expenses for Private Enforcement Agents (27.03.2014).
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This conclusions section presents the inspection team’s overall opinion on the PEA’s
compliance, without being bound to the issue-by-issue description of the Findings
section. Multiple issues should be considered together with any favorable
observations to present a more general, overall picture of the PEA’s practice and risk
of future violations. The discussion in this section should set the ground for the
recommendations in the next section.

The recommendations section sets out the inspection team’s specific
recommendations resulting from findings in the inspection, as well as any actions
already taken (such as warnings or orders to remedy). If disciplinary proceedings are
recommended, set out steps taken or to be taken to make a disciplinary referral. Each
recommendation should reference the numbered issues identified in the Findings
section. Recommendations should include the inspection team’s opinion on the level
of severity of the issue underlying each recommendation. This section may also set
out specific observations that should be considered by future inspection teams.

A standardized template for the Inspection Report is an integral part of this Guideline
(Annex No.6).

Once completed, the Inspection Report should be entered into the archive file for the
inspection, together with other related documentation of the inspection, such as the
completed Questionnaire, Checklist, Minutes, and any existing notes made as part of
the inspection planning or conducting process. If disciplinary actions are
recommended, a copy of the Inspection Report should be provided to the lead body of
the supervising institution.

6.7. Special Inspection Process

The special inspection process occurs only upon the identification of potential
disciplinary issues that require intensive investigation to verify their existence, nature,
and extent. They may result in informal corrective measures, formal disciplinary
actions, or, of course, a decision by the supervisory institution to take no action at all.

The special inspection process is similar in function to the periodic inspection
process, except that it is geared to focus deeply on specific, serious issues raised or to
collect additional information to supplement a previous inspection. These issues may
be raised in various ways, via complaint or anonymous report provided to the
supervising institution, serious issues spotted in the agent’s periodic reports in the
offsite supervising process, media reports, or other avenues of information.

In the special inspection process, the same tools and methods will apply, as with the

periodic process. Hence it is still necessary to prepare for the special inspection (to the
extent that urgency of the issue raised may allow) by:
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1. Reviewing several sources of information and archives of the supervision
Institution:

2. Developing an inspection plan; and

3. Building the inspection site visit agenda to guide the site visit.

After the special inspection process, the minutes of the inspection will be prepared
containing the inspector's observations, findings from the inspections of the inspector,
and recommendations. The key differences of the special inspection are the likely
narrower scope of the inspection to facts and circumstances relevant to the issues
giving rise to the special inspection. During the special inspection, the lead body
should provide clear guidelines on timing of the inspection, scope of the inspection,
and among of time for the agent to respond to the draft inspection report.

Additional logistical issues may have to be considered in performing special
inspections, such as availability of the agent or inspectors on short notice. In
exceptional cases of high urgency, the lead body of the supervising institution may
determine to conduct a special inspection with little or no advanced notice to the
agent. As with periodic inspections, the key outputs to the special inspection process
are the Minutes setting out the inspector’s observations and the Inspection Report
discussing the inspector’s findings, conclusions, and recommendations to the lead
body of the supervising institution. As with the periodic inspection process, in the
special inspection process the draft Minutes should be provided to the agent for
comment, however, the urgency of the particular matter may result in less time to
respond before a copy of the Inspection Report is delivered to the lead body of the
supervising institution.

At the end, the special inspection process concludeswith the delivery of the minutes

of the inspection with the observations, conclusions, and the report for the leading
body of the supervising institution.
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